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The Roe v. Wade (1973) decision over-
turning laws prohibiting abortion also is 
cited as an example of judicial activism 
given that conservative judges voted lib-
erally. The 7–2 opinion by Justice Harry 
Blackmun is criticized for establishing a 
broad constitutional right to privacy under 
the due process clause. Justice William H. 
Rehnquist’s dissent noted, “The drafters [of 
the Constitution] did not intend to have the 
Fourteenth Amendment withdraw from the 
States the power to legislate with respect to 
this matter.”2

A contemporary example is the deci-
sion made in Obergefell v. Hodges (2015).3 In 
Obergefell, the U.S. Supreme Court recognized 
a constitutional right to marry. Previously, 
under the Tenth Amendment marriage was a 
matter of state law. The case developed when 
groups of same-sex couples sued agencies in 
Ohio, Michigan, Kentucky, and Tennessee 
that either denied them the right to marry 
or refused to recognize marriages from 

other jurisdictions. The decision before the U.S. Supreme Court was whether the ban against 
same-sex marriage violated the equal protection and due process clauses of the Fourteenth 
Amendment. The majority opinion, written by Justice Anthony Kennedy, determined that 
the right to marry is a fundamental liberty, although the word marriage does not appear in the 
Constitution. In the dissent, Chief Justice John Roberts noted that the decision may represent 
good and fair policy, but criticized the majority opinion for engaging in judicial policymaking. 
Similarly, Justice Antonin Scalia’s dissent emphasized that the matter of same-sex marriage was 
a decision for state legislatures. Many commentators decried the 5–4 ruling as judicial activism.

In addition to interpreting and ruling on constitutional and legal matters, courts interact 
with police and corrections agencies from arrest to postsentencing. The primary function of 
the courts is to adjudicate defendants charged with criminal offenses, settle disputes under 
civil law among vested parties, uphold the law, and serve as watchdogs for the entire system 
to ensure fairness. In an ideal world, the justice system is blind to outside influences and 
upholds the law in a manner free from public opinion and political influences, as evidenced 
by worldwide images of the blindfolded Lady Justice.

FEDERAL AND STATE COURT SYSTEMS

Federal Courts
The United States has a dual court system, meaning that separate court systems exist 

at the federal and state levels. Importantly, remember throughout our examination of courts 
that federal law in almost all cases trumps state law. The supreme law of the land is the U.S. 
Constitution, which gives the highest authority to the U.S. Supreme Court. States are consid-
ered separate sovereigns with constitutions, governments, and courts independent from the 
federal system. In most circumstances, state supreme courts interpret and decide constitu-
tional issues arising from each of the sovereignties, unless a federal issue is involved; in these 
matters, the case may be appealed to the U.S. Supreme Court by filing a petition for writ of 
certiorari. State and federal laws, in some cases, may come into conflict. This scenario is now 
playing out in the case of legalized marijuana.

Consider, for example, that 18 states and the District of Columbia have medical mari-
juana laws. More recently, many states have passed or are voting on measures legalizing 

The scales of justice show that an ideal court is blind to, for example, sexual 

preference, ethnicity, social standing. What specific examplles can you provide 

to support or reject this viewpoint?
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dual court system: 
U.S. court structure 
wherein the federal 
government has a court 
system and procedures 
distinct from the states.

writ of certiorari: Used 
by appellate courts that 
have discretion to review 
a lower court’s opinion 
(e.g., the U.S. Supreme 
Court). The writ is an order 
to send all the documents 
of a case to be reviewed. 
(Certiorari is Latin for “to 
be more fully informed.”)


